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This column discusses the recent
case of U.S. v. Boskic to highlight
issues related to voluntariness—
in particular, the voluntariness of
a confession. At a meeting with
U.S. government agents, Boskic,
a Croat from Bosnia living in the
United States, confessed to in-
volvement in the 1995 Srebreni-
ca massacre. The agents had de-
ceived him about the meeting’s
purpose and did not disclose that
they had a warrant for his arrest.
The courts were asked to decide
whether the confession was in-
voluntary, and thus not admissi-
ble as evidence, on the basis of
whether the deception was coer-
cive. (Psychiatric Services 60:
422–424, 2009)

When is an action voluntary?
This seemingly abstract ques-

tion can have decidedly concrete con-
sequences in a variety of legal con-
texts, including criminal prosecu-
tions. Defendants often seek to have
confessions or other incriminating
statements suppressed on the basis
that they were given involuntarily,
and they may attempt to exclude evi-
dence seized in ostensibly consensual
searches on similar grounds. Forensic
psychiatrists and psychologists are
sometimes asked to evaluate the vol-
untariness of defendants’ decisions,
making the question of more than ac-
ademic interest to the mental health
professions.

Current judicial approaches to is-
sues of voluntariness, including the
extent to which deception can be con-
sidered coercive, are nicely illustrated
by a recent pair of decisions from the
federal courts in Massachusetts in a
case called U.S. v. Boskic (1,2). This
column discusses Boskic and the line
of cases that led to the decision in
Boskic to examine legal conceptions
of coercion and deception.

Boskic’s confession
Marko Boskic is a Croat from Bosnia
who immigrated to the United States
as a refugee in 2000. When complet-
ing his application for refugee status,
and later for permanent residency, he
failed to indicate his previous service
in the army of the Serbian Republic.
In fact, Boskic had served in the 10th
Sabotage Detachment of that force,
which was responsible for the mas-
sacre of 8,000 Bosnian Muslim men
and boys near Srebrenica in 1995.
Had he responded honestly to the
questions about his military service,
Boskic would have been excluded
from the United States and might
have been open to prosecution for
war crimes as well.

International outrage over the Sre-
brenica massacre and other atrocities
during the war in Bosnia led to the es-
tablishment of the International
Criminal Tribunal for the Former Yu-
goslavia (ICTY), which began an in-
vestigation of acts by former combat-
ants that might result in criminal
charges. [More information is avail-
able at the tribunal’s Web site at
www.icty.org.] As evidence appeared
of Boskic’s involvement, an ICTY rep-
resentative notified the U.S. govern-
ment, hoping that an inquiry into
Boskic’s role might help in the devel-
opment of evidence against higher-
ranking Serbian officers. Ultimately,

representatives of the Federal Bu-
reau of Investigation (FBI), Immigra-
tion and Customs Enforcement
(ICE), and the U.S. Attorney’s office
in Massachusetts, where Boskic had
settled and was working in construc-
tion, became involved in the case. In
concert with an ICTY representative,
they developed a strategy to get Bos-
kic to confess his involvement in the
mass murders and to provide infor-
mation that would incriminate other
participants.

Boskic, who desired to travel out-
side the United States, had applied to
the Immigration and Naturalization
Service (which later became ICE) for
travel documents that would allow
him to return to this country. Taking
advantage of the circumstances, the
investigative team sent him a request
to come for an interview, allegedly in
connection with his application. In
actuality, however, the team, which
had already obtained a warrant for
Boskic’s arrest, intended to pursue an
elaborate, sequential strategy for in-
terrogating Boskic, beginning with an
ICE agent who would pretend to ini-
tiate a discussion about the travel
documents. The team then planned
to introduce an FBI agent into the in-
terrogation, on the pretext that Bos-
kic’s criminal record in Bosnia (which
he had also failed to disclose) man-
dated FBI involvement before the
travel documents could be issued. Fi-
nally, the war crimes investigator
from the ICTY would be brought into
the room, along with an interpreter,
to question him directly about the
Srebrenica massacre.

The plan unfolded in textbook fash-
ion. Boskic, who was read his Miran-
da rights at the outset and reminded
of them several times during the mul-
tihour interrogation, was taken in by
the premise that the interview was for
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the purpose of issuing him travel doc-
uments. At first, he continued to deny
his involvement in the war in Bosnia,
initially under questioning by the
ICE agent and later with the agent
from the FBI. The representative of
the ICTY, however, confronted Bos-
kic directly, showing him a DVD with
footage of Boskic at an awards cere-
mony for the 10th Sabotage Detach-
ment. Having been assured by the
ICTY representative that higher-ups
and not Boskic himself were the real
targets of the investigation, Boskic
identified himself in the video and
provided an oral and later written ac-
count of the roles that he and others
played in the massacre. Before the
evening ended, Boskic had been ar-
rested on charges of having lied on his
immigration forms about his involve-
ment in the Serbian Army and the
Srebrenica murders.

Before trial in federal court, Boskic
challenged the introduction of his
statements as evidence against him,
most notably on the grounds that he
had not spoken voluntarily but had
been coerced by the deceptions of his
interviewers. Not only, he alleged,
had the purpose of the interview been
misrepresented to him, but the state-
ment of the ICTY investigator that he
was not the target of the war crimes
investigation also led him to believe
that he would not face immigration-
related charges. Hence, Boskic
claimed that the Fifth Amendment’s
provision that “no person shall . . . be
compelled in any criminal case to be a
witness against himself” had been vi-
olated by the government’s actions.

When is a confession involuntary?
Legal rules regarding the exclusion of
confessions on the grounds of their
being obtained involuntarily have un-
dergone some evolution. A 1960 U.S.
Supreme Court decision in Black-
burn v. Alabama (3) stated the es-
sence of the common law rule that
had developed over the centuries: a
voluntary confession is one that is
“the product of a rational intellect
and a free will.” By explicitly includ-
ing rationality as a factor in the volun-
tariness of a confession, the formula-
tion in Blackburn could be taken to
support Boskic’s argument that in de-
ceiving him, the federal agents had

rendered his confession involuntary.
Rational decision making, after all,
would appear to be predicated on an
accurate understanding of one’s situa-
tion. Indeed, in a later decision in
Moran v. Burbine (4), the Supreme
Court explicitly characterized a vol-
untary confession as one that is “the
product of a free and deliberate
choice, rather than intimidation, co-
ercion, or deception.”

In 1986, however, the Court nar-
rowed its approach to coercion in its
landmark decision in Colorado v.
Connelly (5). Connelly was suffering
from paranoid schizophrenia when he
approached a policeman on a street
corner in Denver to confess to com-
mitting a murder. He later claimed
that his statements had been involun-
tary because he had been command-
ed by auditory hallucinations, which
he believed to be the voice of God, to
confess the crime. Under the Black-
burn “rational intellect” standard,
Connelly’s confession could be said to
be involuntary. However, clarifying its
view of what constituted coercion, the
Court rejected Connelly’s claim.
“[O]nly confessions procured by co-
ercive official tactics should be ex-
cluded as involuntary,” the Court de-
clared. Consistent with Connelly and
the Court’s other precedents, behav-
iors that might vitiate the voluntari-
ness of a confession could include
physical duress and illegitimate
threats and such factors as the length
and location of an interrogation, tak-
ing into account the person’s physical
and mental health. But in the absence
of coercive behavior on the part of the
interrogators, Connelly teaches that a
confession will be presumed to be
voluntary.

Boskic’s confession clearly resulted
from the “official tactics” of his inter-
rogators. But is deception the kind of
behavior that the courts will consider
coercive? Wertheimer’s (6) classic
discussion of coercion argues that its
essence lies in a threat by A to deprive
B of something to which B is other-
wise entitled, unless B does what A
desires. An example from an actual
case involved a threat by the police to
take away a woman’s child if she failed
to cooperate with them (7). Even
though the government’s behavior in
Boskic’s case was deliberately mis-

leading, it would not appear to meet
the definition of coercion, as no
threat—actual or implicit—was
made. Moreover, the courts have tra-
ditionally granted considerable scope
to interrogators to deceive suspects,
such as the time-honored approach of
telling a suspect that a confederate
has already confessed to the crime. As
the Supreme Court has emphasized,
“Ploys to mislead a suspect or lull him
into a false sense of security that do
not rise to the level of compulsion or
coercion to speak are not within [the]
. . . concerns” of Fifth Amendment
challenges to the voluntariness of
confessions (8).

Judicial approaches to deception
Given U.S. Supreme Court prece-
dents defining when confessions
should be excluded as involuntary,
the U.S. District Court in Boskic had
little choice but to reject his attempt
to suppress his statements. In addi-
tion to dismissing his claims of coer-
cion, the court gave short shrift to his
argument that the agents’ deception
had been fundamentally unfair (thus
denying him substantive due process)
by noting the high standard that such
a claim had to meet: that the relevant
behavior was “shocking to the univer-
sal sense of justice” (1). When the
case went to trial, Boskic was convict-
ed on two of the counts against him of
having lied on his immigration forms.
His subsequent appeal to the federal
First Circuit Court of Appeals result-
ed in a decision upholding the district
court’s finding and his conviction (2).

Boskic and the line of cases on
which the Boskic decision relies offer
some important lessons regarding
contemporary judicial approaches to
determining when the voluntariness
of an act is negated by coercion. In
criminal justice settings, a defendant’s
behavior will be presumed to be vol-
untary in the absence of some exter-
nal, intentional, and illegitimate ac-
tion on the part of an official. (Similar
rules may apply to civil settings where
the voluntariness of a decision is in
question [9].) Mere deception will
not be deemed illegitimate unless it
involves information directly relevant
to a person’s exercise of his or her
rights (for example, misleading a de-
fendant about the right to have coun-
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sel present during a custodial interro-
gation). As the Supreme Court has
noted, law enforcement officials are
not obliged to supply information that
would allow a suspect to make opti-
mal decisions (4). Rather, official be-
haviors considered illegitimate gener-
ally will be limited to those involving
the issuance of a threat or interroga-
tion in circumstances that involve
substantial physical or mental duress.

Issue might be taken with the
courts’ approach to voluntariness on
the grounds that it is unfair to defen-
dants to allow them to be manipulat-
ed and deceived by law enforcement
officials. But the courts are well
aware of the criminal justice system’s
difficult task of protecting society
from wrongdoers, and whatever judi-

cial concerns might exist regarding
fairness in these cases are outweighed
by a reluctance to permit persons
who have committed crimes to es-
cape punishment.

Conclusions
Mental health professionals who be-
come involved in evaluations of de-
fendants’ voluntariness must recog-
nize that they are not being asked
whether a defendant has made a deci-
sion in a less-than-optimal manner—
as many defendants do. Rather, when
illegitimate actions have been com-
mitted by law enforcement agents,
testimony by a mental health profes-
sional may be useful to demonstrate
the extent to which defendants expe-
rienced coercion. But deception per

se will not be considered a sufficient-
ly egregious action to invalidate con-
fessions or lead to the exclusion of
other evidence.
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