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Does the Constitution Require
an Insanity Defense?
Paul S. Appelbaum, M.D.

Idaho is one of four states that
have abolished the insanity de-
fense. Hence, John Delling, on
trial for twomurders in Idaho, was
unable to plead insanity or to ar-
gue that he lacked intent to kill,
the only available option under
Idaho law. After being sentenced
to life in prison without parole,
Delling challenged the consti-
tutionality of Idaho’s law. The
state’s supreme court rejected his
appeal, holding that—despite the
long history of the insanity defense
and its widespread acceptance—
there was no constitutional right to
an insanity defense. Delling’s pe-
tition to the U.S. Supreme Court
was turned away, leaving the con-
stitutional status of the insanity
defense uncertain. (Psychiatric
Services 64:943–945, 2013; doi:
10.1176/appi.ps.640104)

In March 2007, John Delling, a 21-
year-old former student at the

University of Idaho, left California
for a 6,500-mile odyssey through the
westernUnited States. Arriving by bus
in Tucson, Arizona, Delling tracked
down a former high school classmate,
Jacob Thompson, lured him out of his
house by tapping on the window, and
fired three blasts into his face and
body. Thompson survived. Delling
then flew to Moscow, Idaho, where

he found another former classmate,
David Boss, visited him in his apart-
ment, and killed him by shooting him
twice in the head. Next stop was
Boise, Idaho, where Delling’s target
was Bradley Morse, an online gamer
whom Delling had met on the In-
ternet. Delling ambushed and killed
Morse as he left work one evening.
Delling, driving Morse’s car, was ar-
rested not long after by Nevada police
(1–3). Police found a list of four more
intended victims in his possession.
Delling told evaluators that all seven
people on the list were stealing his
energy and would eventually kill him
and that he had been acting in self-
defense.

This was not the first time John
Delling had been in trouble with the
law. In high school, he pleaded guilty
to beating another student with a
metal club because the boy was “ruin-
ing his life.” Two years later, he was
convicted of trying to run down a
13-year-old boy with his motorcycle.
There were other convictions for dis-
turbing the peace and stalking, as well
as an expulsion from the University of
Idaho for threatening students in the
dorms (2). Delling’s family later re-
collected that he had begun acting
oddly in high school and that they had
become sufficiently concerned about
his condition before the murders that
they had taken his guns away and sold
them—although it is not clear whether
he was ever treated (2,4).

Mental health evaluations after his
arrest found Delling severely psy-
chotic and incompetent to stand trial.
A year of treatment with antipsychotic
medications was required to restore
his competence to proceed. There
seemed little doubt on any side that
Delling was suffering from schizo-
phrenia with paranoid delusions and

that the crimes he had committed
were motivated by delusional beliefs
that the victims were draining his vital
energy. Had the murders of David
Boss and Bradley Morse taken place
in almost any other state, Delling
would have pled not guilty by reason
of insanity (NGRI), and if acquitted
on that basis, he would have been
committed to a maximum-security
forensic hospital, probably for dec-
ades, until he was deemed safe to be
at large.

By virtue of having committed the
murders in Idaho, however, Delling
faced a dilemma. In 1982, after the
attempted murder of a nurse by a
man who previously had been found
NGRI of the rapes of two women,
the Idaho legislature abolished the
state’s insanity defense (5). Three
other states—Montana, Utah, and
Kansas—have similarly done away
with the defense of insanity, and Ne-
vada legislatively abolished the de-
fense in 1995 only to have that move
declared unconstitutional by the state
supreme court in 2001. In Idaho, the
only way that Delling’s mental state
could be used as a defense to the
charges against him would have been
for him to claim that his delusions had
negated his mens rea—a legal term
denoting the culpable state of mind
required for an act to be considered
criminal. To understand the situation
facing Delling, we need to take a brief
digression into the theory of criminal
liability.

Insanity and mens rea
under Idaho law
Criminal behavior is generally consid-
ered to comprise two components:
the actus reus, or forbidden act, and
themens rea, or guilty mind. A simple
example would be the crime of theft,
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which requires both taking an item
that one does not own (the actus reus)
and doing so with the intent of taking
someone else’s possession (the mens
rea). Were someone to take an object,
such as a jacket hanging in a coat room,
under the misimpression that the
object was his or her own, the act
would not constitute a crime because
the mens rea of intending to take an
item that belongs to someone else
would be absent. Except for a small
number of “strict liability” crimes, con-
viction requires proof of both a for-
bidden act and a culpable intent. If
either is lacking, a defendant is not
guilty of an offense (6).
The nature of mens rea and its

relationship to the defense of insanity
have evolved over the centuries. In
medievalEnglish law,mens reawas con-
ceived as embodying amoral concept—
that is, as requiring intent to injure
another person unjustifiably. Thus
the 13th century English jurist Brac-
ton (7) wrote, “A crime is not com-
mitted unless the will to harm be
present.” The early tests for legal
insanity (for example, the defendant
did “not know what he was doing, no
more than an infant, than a brute or
wild beast” [8]) were seen as negating
mens rea. Defendants who qualified
for insanity under such tests would
have been so lacking in awareness that
even if they had intended to commit
the act in question (such as taking an
item that they did not own), their
mental state would have precluded
their acting with the intent to harm
another person.
In the 18th and 19th centuries,

however, the concept of mens rea
began to lose its moral component,
being restricted solely to the question
of whether the perpetrator intention-
ally performed the prohibited act (6).
Rather than negating mens rea per se,
the insanity defense came to be seen
as an affirmative defense that could be
employed despite the presence of
mens rea. Thus a person might re-
cognize that he was taking an object
that belonged to another person,
but under a test such as the 1843
M’Naghten standard (which asks, in
part, whether a defendant knew that
he was “doing what was wrong”), he
would be entitled to a defense of
insanity anyway (9). For example, if

the person delusionally believed that
he was the messiah and that God
therefore had given him the right to
take whatever property he desired, he
might be found to have mens rea un-
der a narrow conception of the term
(that is, he intended to take an object
he did not own), but nonetheless he
would retain the option to plead in-
sanity under M’Naghten.

In abolishing Idaho’s insanity de-
fense, the state legislature specified
that defendants could still introduce
evidence of their mental states to
negate the mens rea necessary for
the crime. But because Idaho follows
the narrow version of mens rea that
focuses only on intent to perform the
prohibited act, some clearly psy-
chotic perpetrators, such as John
Delling, would have essentially no
mental state defense to the charges
against them. Delling knew that he
was killing other human beings (al-
though he was motivated by his
delusions), which is all that is re-
quired under Idaho law for a finding
of mens rea.

Challenging Idaho’s abolition
of the insanity defense
Unable to assert an insanity defense
or a plausible claim that he lacked
mens rea, Delling agreed to plead
guilty to two counts of second-degree
murder, with the understanding that
he reserved the right to challenge the
state’s rules on insanity. At the sen-
tencing hearing in 2009, the trial
judge acknowledged that Delling
would meet the standards for an in-
sanity defense, if one existed. But
rather than seeing his illness as a
mitigating factor, the judge pointed
to the meticulous planning that had
gone into his delusionally motivated
crimes and the uncertainty as to
whether his illness would respond
to treatment as reasons to fear his
ever being in the community again.
The court then sentenced him to the
maximum penalty on the two counts,
life in prison without possibility of
parole.

With few options left, Delling ex-
ercised his right to appeal to the
Idaho supreme court on the grounds
that the state’s abolition of the insanity
defense violated his constitutional
rights to due process (under the 14th

Amendment), to present a defense
(Sixth Amendment), and to avoid cruel
andunusualpunishment(EighthAmend-
ment). As it had in several previous
cases, the Idaho court affirmed the
validity of the state’s statute (10).
Despite the long history of the in-
sanity defense in Anglo-American law,
the court held, it did not constitute so
fundamental a part of the criminal
justice system as to be required by
due process. All that was required by
the Constitution, according the court,
was the opportunity to use mental
state evidence to negate the elements
of the crime—that is, to disprovemens
rea. Of course, Idaho law retained that
possibility. The court similarly dis-
missed the idea that Delling’s Sixth
and Eighth Amendment rights had
been violated by the abolition of an
insanity defense.

In a final effort to overturn his
conviction, in 2012 Delling took his
case to the U.S. Supreme Court, which
had never ruled directly on whether an
insanity defense is constitutionally re-
quired. In his petition for certiorari
(request that the Court hear the case),
Delling’s attorneys, two Stanford Law
School professors, noted that state
supreme courts were in conflict on
this question: Nevada’s court had
struck down its legislature’s abroga-
tion of the insanity defense, whereas
the Idaho, Montana, and Kansas courts
had upheld their state’s actions (4).
The attorneys quoted previous Su-
preme Court opinions to the effect
that “the Due Process Clause prohib-
its any imposition of criminal liability
that ‘offends [a] principle of justice so
rooted in the traditions and con-
science of our people as to be ranked
as fundamental’” and argued that the
insanity defense was such a funda-
mental principle. In support of this
argument, and a similar Eighth Amend-
ment claim, they pointed to the ancient
pedigree of the insanity defense and
the overwhelming consensus repre-
sented by the 46 states and District of
Columbia that allowed some version
of the plea.

Delling’s position was supported by
a variety of groups that submitted
friend-of-the-court briefs, including
a brief submitted jointly by the Amer-
ican Psychiatric Association and the
American Academy of Psychiatry and
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the Law. The brief noted the ways in
which mental illness can affect a per-
son’s ability to appreciate the wrong-
fulness of his or her behavior and
argued that “substantive due process
bars serious criminal punishment of
a defendant who, because of a men-
tal disorder, lacked a rational appre-
ciation of the wrongfulness of his
conduct.” Although states have the
discretion to select among a number
of insanity standards and to fashion
a variety of procedures by which the
defense is governed (for example,
by putting the burden of proof on
the defendant), the brief argued that
states must provide some means for
defendants to claim that they lacked
a rational understanding of the wrong-
fulness of their actions.

Supreme Court’s decision
and its aftermath
In the end, the Supreme Court de-
clined to hear Delling’s appeal. The
justices do not provide explanations
for their refusal to entertain partic-
ular cases, which requires an affir-
mative vote of at least four of the
nine members of the Court. On rare
occasions, however, the justices who
would have chosen to hear a case write
a dissent from the denial of certiorari,
and that happened in Delling (11).
Justice Breyer, writing for himself
and Justices Sotomayor and Ginsburg,
compared two hypothetical cases: “Case
One: The defendant, due to insanity,
believes that the victim is a wolf. He
shoots and kills the victim. Case Two:

The defendant, due to insanity, be-
lieves that a wolf, a supernatural fig-
ure, has ordered him to kill the victim.”
He noted that Idaho would accord
a mental state defense in the first
case, since the defendant, who did
not know he was shooting a person,
lacked mens rea for murder, but it
would not allow such a defense in
the second case. Citing the briefs of
the APA and other friends of the
court, which noted that the circum-
stances represented by the second
case are not uncommon, Justice Breyer
implicitly questioned whether Idaho
was acting appropriately in drawing
a distinction between the cases and
indicated that he would have voted to
decide that question.

With the majority of the Supreme
Court inclined otherwise, however,
the message of Delling is that at least
for now states are free to abandon the
insanity defense if they choose to do
so. However, the state that abolished
the insanity defense most recently,
Kansas, did so nearly two decades ago,
and there is no apparent pressure
in other states to follow suit. Thus
the denial of certiorari in Delling is
unlikely to impel other states to pre-
clude defendants from pleading in-
sanity. Moreover, the availability of
some sort of insanity defense appears
to comport with many people’s in-
stinctive sense that it is unfair to
punish a person who, by virtue of
mental illness, failed to appreciate
the wrongfulness of his or her behav-
ior (12). By permitting this option,

although studies indicate it is uncom-
monly used and infrequently success-
ful (13), our society reaffirms the
moral justifications underlying the
criminal law.
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