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The Americans With Disabilities
Act (ADA) specifies that employ-

ees and job applicants with mental
and physical disabilities who are “oth-
erwise qualified” are entitled to rea-
sonable accommodation at work (1).
In practice, however, employers and
even courts may hinder this process
by refusing to recognize that some-
one with a mental illness has a gen-
uine disability.

In general, mental illnesses are of-
ten not viewed as disabilities under
the ADA on the grounds that they do
not affect the types of activities that
courts consider in determining dis-
ability, their manifestations are hard-
er to link to the underlying disorder
than is often the case for physical ill-
nesses, they appear not to limit a per-
son’s capacity to work, and their
symptoms appear to be well con-
trolled in the population of persons
who are actively looking to join the
workforce. In this column I review
the law and present some ADA cases
that have involved mental illness to
demonstrate the difficulties that can
arise for persons who seek to work
despite their mental illnesses.

Under the ADA, a mental disability
is typically a mental impairment that
“substantially limits one or more of
the major life activities” of the per-
son. An impairment qualifies as sub-
stantially limiting when it renders
someone unable to perform a major

life activity or significantly restricts
him or her as to the “condition, man-
ner, or duration” under which he or
she can perform the activity com-
pared with an “average” person in the
population (2). Major factors for the
court to consider in determining
whether an impairment is substantial-
ly limiting include the impairment’s
nature and severity, expected dura-
tion, and expected impact. Typical
major life activities include functions
such as taking care of oneself, walk-
ing, seeing, and breathing. However,
there is no exhaustive list. In general,
major life activities are those that the
average person can perform “with lit-
tle or no difficulty.”

One of the major hurdles people
with mental illness have faced is try-
ing to convince courts that cognitive
processing and participation in social
experiences—which are often im-
paired by serious mental disorders—
are major life activities. For example,
in one case the court ruled that con-
centrating was not a major life activi-
ty but merely a “significant and nec-
essary component of a major life ac-
tivity, such as working, learning, or
speaking” (3). In another case the
court wrote that “it is doubtful that . . .
thinking . . . constitute[s] a major life
activit[y] under the ADA” (4). In oth-
er courts, getting along with others
has sometimes been viewed as less
than major, with one court labeling it
“remarkably elastic . . . a skill to be
prized, [but] . . . different in kind
from breathing or walking” (5). How
are these kinds of rulings possible?

It seems that there are three impor-
tant influences that contribute to a
court’s looking at major life activities in

such a restrictive fashion. First, for
mental disabilities, unlike physical dis-
abilities, there may be no apparent
definitional linkages between the dis-
order and its manifestations in life ac-
tivities. For example, blindness, as a
disorder, is defined in terms of eyes
that do not see fully—seeing being the
major life activity; paraplegia can be
defined in terms of legs that cannot
walk. Even a disorder that is typically
less severe, such as asthma, is defined
in terms of difficulties with the major
life activity of breathing. Mental ill-
ness, on the other hand—to the
layperson’s eyes—does not have a cor-
responding physical or even behav-
ioral restriction. Instead, mental illness
is a complex cluster of impairments
that are not physically apparent.

Second, although the manifesta-
tions of mental illness may be more
extreme at times, most people—in-
cluding judges—experience some of
the behaviors associated with mental
illness at some point in their lives. For
example, people understand elation,
sadness, moodiness, irritability, and
anger. It is difficult for them to accept
that these manifestations may truly be
linked to mental disorders, particular-
ly when there is no “litmus test” for
the disorders. Third, the behavioral
manifestations are typically viewed as
behaviors that are under the individ-
ual’s control and thus voluntarily cho-
sen. Courts may ask why employees
behave in the manner they do—“Why
isn’t this person interacting with oth-
ers?”—but would never ask such
questions in conjunction with physi-
cal illnesses or disorders.

These problems also affect the de-
termination of what constitutes “sub-
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stantial limitation.” For example,
even if concentrating is deemed to be
a major life activity, a person with a
mental illness may have a difficult
time establishing that his or her con-
centration abilities are substantially
limited. And although a person with
bipolar disorder may have episodic
bouts of mania and depression, these
temporary, acute conditions may not
be viewed as substantial impairments.

In one case a plaintiff with bipolar
disorder had two brief hospitaliza-
tions for her condition. The court
held that “the fact that [her] impair-
ment varies in intensity and is spo-
radic in nature weighs against a find-
ing of a substantial limitation” (6).
The court noted that the plaintiff’s
difficulties with thinking and concen-
trating occurred only occasionally and
could therefore not be substantial in
nature. In another case the plaintiff
had required two hospitalizations and
admission to a psychiatric center as a
result of her bipolar disorder. Be-
cause of the “brief” nature of her
bipolar episodes and the fact that
none had occurred in the past three
years, the court did not see the plain-
tiff as being protected by the ADA.
The court did not evaluate the likeli-
hood that the plaintiff’s symptoms
might recur (given her medical histo-
ry) or even intensify but instead dis-
missed them as relatively insignificant
and therefore not enough to consti-
tute a mental disability (7).

Because the test for a substantial
limitation includes factors such as
the ways in which an activity can be
performed or the duration for which
it can be performed, and because
courts are accustomed to thinking in
terms of physical disabilities, the test
for “substantial limitation” tends to
favor persons whose impairment is
continuously at a serious level. In ad-
dition, the test permits courts to ig-
nore the effect of social context on
persons with mental illness. For ex-
ample, in Doebele v. Sprint (8), the
plaintiff had argued that she was
substantially impaired in the life ac-
tivity of communicating with others
as well as interacting with others, but
the court held that she was able to
have meaningful conversations with
her psychiatrist, family members,
and friends, including going out on

dates. The court reasoned that these
major life activities would be sub-
stantially limited only if they could
be characterized “on a regular basis
by severe problems [such as] consis-
tently high levels of hostility, social
withdrawal, or failure to communi-
cate when necessary.”

Use of the words “regular” and
“consistently” indicate that the courts
are looking for more stable impair-
ment than may be reflected by a men-
tal illness. This attitude is particularly
ironic for social interaction, because,
although courts may deny that social
interaction is a major life activity or, if
it is, that it is substantially limited,
they find it to be critical to job func-
tioning and hence capable of prevent-
ing someone with a mental illness
from holding a job. Although the
court noted that Doebele’s work envi-
ronment was “not pleasant” and that
her coworkers were spreading rumors
about her mental state and attempt-
ing to get rid of her, it did not find
that her inability to interact with oth-
ers—including her coworkers—was
substantially impaired (8).

“Working” is one example of a ma-
jor life activity, but it is the most diffi-
cult major life activity for which to
prove substantial limitation, regard-
less of the nature of the claimed dis-
ability. Courts do not take sufficient
note of the fact that the work environ-
ment itself can contribute significant-
ly to the impairments suffered by em-
ployees with mental illnesses. Because
working is the quintessential life activ-
ity that enables people to be inde-
pendent and self-supporting in Amer-
ican society, this lack of recognition by
the courts has dire consequences for
persons with mental illnesses.

The Supreme Court has indicated
that, to demonstrate a substantial lim-
itation in the major life activity of
working, the individual must be re-
stricted from performing an entire
class of jobs or a broad range of jobs
in various classes (9). This approach
once again fails to take into account
social context and tends to favor those
whose disorder manifests itself in a
stable manner. Unlike persons with
physical impairments, who may be in-
capable of working in a variety of con-
texts, persons with mental impair-
ments are more likely to be impeded

by a particular work context or envi-
ronment itself.

For example, a person with kidney
failure will have that impairment in
any workplace and may therefore be
excluded from a broad class of jobs,
because severe kidney disease re-
duces energy levels and requires long
and recurrent absences from the
workplace for dialysis. This outcome
is not workplace specific but affects
the person in all jobs. Thus the per-
son will have a substantial limitation
in working and can be found to have a
disability under the ADA. Persons
with mental illnesses, however,  not
only vary considerably in the manifes-
tations of their illnesses but also are
more likely to experience differential
limitations across workplaces, even
when performing the same job.

For example, harassment by
coworkers stemming from prejudice
or stigma may be workplace specific
and not related to a particular job.
Ability to interact or communicate
with others, control impulsive behav-
ior or irritability, and generally get
along in the workplace also may not
be job specific but, rather, may de-
pend on one’s colleagues and the way
in which work is organized—all of
which is workplace specific. Thus,
what can be disabling in large part
arises from the people, practices, and
work arrangements within given
workplaces. This situation does not
lead to a finding of disability under
the ADA.

Many are surprised that the ques-
tion of whether one’s illness affects
one’s ability to work is not the primary
consideration under the ADA. This
reality is indeed ironic, because, if the
purpose of the ADA is to promote
employment for persons with disabili-
ties, the workplace should be of pri-
mary concern. After all, it is the em-
ployer who is in a position to address
the workplace-related aspects of dis-
ability, and the ADA recognizes this
position by requiring reasonable ac-
commodation for such employees and
job applicants who have been deemed
to have disabilities. By treating work-
ing as a “last resort” major life activity,
courts have produced an interpreta-
tion that further favors physical dis-
abilities over mental disabilities.

Sociocognitive functions are a large
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and highly salient component of work
for persons with mental illnesses,
whether or not such functions are
specifically required for the job. Un-
like persons with physical impair-
ments, individuals with mental illness-
es have impairments that may be af-
fected by the manner in which work is
performed and the attitudes, beliefs,
and behaviors of coworkers and su-
pervisors. If parity is to be achieved
under the ADA, it should be easier for
persons with mental illnesses, as op-
posed to physical illnesses, to demon-
strate that they are substantially limit-
ed in the major life activity of working.

In addition to the considerations
discussed so far, the Supreme Court
has ruled that major life activities
must be evaluated in the mitigated—
that is, treated—state (9). In other
words, the person who has an impair-
ment that is mitigated—for example,
through psychotropic medication—
must be evaluated in the treated state
to determine whether a substantial
limitation exists. Thus a person with a
mental disorder who is taking med-
ication may be found to be without
disability for the purposes of the
ADA, because the limitation resulting
from the illness is no longer suffi-
ciently substantial. In essence, the
mitigating intervention is viewed as
“controlling” the disorder or impair-
ment. This interpretation once again
creates a lack of parity between phys-
ical and mental disorders.

This point is illustrated by the ex-
ample of a person in a wheelchair—
who is always considered disabled un-
der the ADA, presumably because
the mobility of the physical body is
never completely restored. The
wheelchair is a form of mitigation.
The permanent nature of the impair-
ment is not questioned, even though

the wheelchair may mitigate the per-
son’s inability to move. A person with
a mental impairment who is taking
psychotropic medication also will
have some degree of control over his
or her condition, but that person will
not automatically be considered to be
disabled for the purposes of the ADA.

Courts fail to understand the limit-
ed nature of the mitigation that results
from medication. For example, they
underemphasize the fact that environ-
mental or situational triggers may in-
duce manic or psychotic episodes.
Furthermore, a demonstration of sig-
nificant side effects of the medication
would be required to demonstrate
that the mitigating intervention itself
produced a disability. (A person in a
wheelchair is considered to be dis-
abled under the ADA even if there is
no particular evidence of “side ef-
fects” of the wheelchair—it simply is
not an inquiry.) In general, side effects
due to psychotropic medication tend
not to rise to the level of substantial
limitation, because they may be inter-
mittent or may affect only “nonmajor”
aspects of the person’s life.

For example, in one case the court
did not consider a plaintiff’s diagnosed
bipolar disorder to be a disability un-
der the ADA, even though the plain-
tiff’s medication impaired his ability to
urinate on a regular schedule. He was
unable to produce a urine specimen
when required to do so at work. The
court noted that the plaintiff had uri-
nated once in the morning and once in
the afternoon on the day he refused
the drug test (10). The court did not
discuss “normal” urination patterns
for the “average” person, even though
that is what the test requires. It simply
used its own judgment to determine
what seemed normal. Had the plain-
tiff had a physical impairment that re-

quired him to be in a wheelchair, it is
much more likely that any resulting
difficulty in urination would have
been found to be a substantial limita-
tion of a major life activity. Thus he
not only could have been found to
have a disability with regard to walk-
ing but could also have been found to
be disabled because of disruptions in
his ability to urinate and hence to re-
quire additional accommodation.

Proving that one has a disability un-
der the ADA is a particularly difficult
task for persons with mental disor-
ders. The structure of the ADA, along
with its judicial interpretation, pro-
vides a set of requirements that are
more aligned with the demonstration
of physical disabilities than mental
disabilities. Thus, for persons with
mental illnesses, inability to prove a
mental disability often precludes be-
ing able to present persuasive argu-
ments about an employer’s discrimi-
natory treatment or failure to provide
reasonable accommodations. ♦
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