
PSYCHIATRIC SERVICES � http://psychservices.psychiatryonline.org � August 2002   Vol. 53   No. 8998888

The United States Equal Em-
ployment Opportunity Com-
mission (EEOC) is responsi-

ble for enforcing Title I (the employ-
ment provisions) of the Americans
With Disabilities Act (ADA). It is also
responsible for enforcing several oth-
er federal laws prohibiting job dis-
crimination. Congress, however, has
never given the EEOC the resources
it has needed to properly investigate
cases brought before it. Consequent-
ly, the agency has always struggled
with many more complaints than it
can properly handle.

In an effort to make the most of its
limited resources, the agency is mak-
ing increasing use of mediation—an
alternative to more formal, adversari-
al dispute resolution approaches.
During mediation, disputants meet
together with a neutral third party to
discuss their differences and develop
their own solutions (1,2). The media-
tor has no decision-making authority.
Rather, his or her role is to help dis-
puting parties develop options for a
mutually acceptable resolution (3).

During the past several decades,
mediation has played an increasingly
important role in resolving disputes.
It has long been an important part of
labor-management and international
relations (4). More recently, it has
been used successfully in situations as
diverse as bankruptcy (5), neighbor-
hood feuds (6), police interventions
(7), family conflicts and divorce (8–10),
and environmental disputes (11).

Mediation offers many advantages;
it is usually a less costly, less time-con-
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Objective: This study sought to determine whether persons with psychi-
atric disabilities who filed employment discrimination complaints with
the Equal Employment Opportunity Commission (EEOC) under the
Americans With Disabilities Act (ADA) were referred to the EEOC’s me-
diation program with the same frequency as ADA claimants with other
disabilities. The extent to which employers agreed to engage in media-
tion with claimants and the extent to which claimants benefited from
participating in the mediation program were also examined. Methods:
The data included all 23,759 ADA charges filed with the EEOC from
January 1, 1999, through June 30, 2000, and closed as of September 30,
2000. Percentages of mediation rates were computed, and chi square
tests were conducted to test for differences between categories. Results:
Individuals with employment discrimination complaints based on psy-
chiatric disabilities were slightly but significantly less likely to be re-
ferred by the EEOC to mediation than were individuals with other types
of disabilities. Moreover, employers were significantly less willing to
mediate with claimants who had psychiatric disabilities than with those
who had nonpsychiatric disabilities. Once employers agreed to partici-
pate in mediation, however, the majority of cases were settled. No sig-
nificant differences in settlement rates were found between cases with
claimants who had psychiatric disabilities and cases with claimants who
had other types of disabilities. Conclusions: The EEOC’s mediation pro-
gram has been a remarkably successful development and has the po-
tential to provide effective case resolution services to thousands of
EEOC claimants. However, the agency should educate employers and
EEOC investigators alike that many people with psychiatric disabilities
can work productively and participate in mediation successfully. (Psy-
chiatric Services 53:988–994, 2002)



suming, and less frustrating method
of resolving disputes than litigation or
other formal approaches (1,2,4,5).
However, it also has disadvantages.
Perhaps the most significant is that
power imbalances between the dis-
putants can result in smaller benefits
for the less powerful parties, if agree-
ments are reached at all (12–15).

The EEOC’s mediation program is
one of this country’s largest employ-
ment mediation programs (3). The
agency began pilot-testing mediation
in 1991. Although most of its larger
offices subsequently adopted some
form of mediation, there had been no
separate funding or consistent institu-
tional support for mediation within
the agency. Then, in the EEOC’s fis-
cal year 1999 budget, Congress ear-
marked $13 million for mediation.
Since then, mediation has served as a
major adjunct to the charge process.

Through a contract with the
EEOC, an evaluation was recently
conducted of its mediation program
(3). Mediation participants were
asked about their satisfaction with the
program. According to the evaluators,
both charging parties and employers
“gave high marks to the various ele-
ments of the EEOC’s mediation pro-
gram.” Although useful, the evalua-
tion did not differentiate between
ADA complainants with psychiatric
disabilities and complainants with
other types of disabilities.

Indeed, there is very little pub-
lished research examining mediation
with individuals with psychiatric dis-
abilities. The notable exception is a
survey of the extent to which state
mental health agencies, protection
and advocacy programs, and other
groups have adopted mediation and
in what situations (2). The survey
found that both mental health agen-
cies and protection and advocacy pro-
grams have been experimenting with
mediation and that mediation has
been used to resolve disputes be-
tween clients and agencies, between
consumers and state hospitals, and
between individual consumers. Sur-
vey respondents believed that media-
tion is a fairer dispute resolution
method than more formal adversarial
processes.

In an essay on mediation in dis-
putes involving persons with mental

illness, Mazade and coauthors (1)
identified as a major barrier the as-
sumption that persons with mental ill-
ness lack the capacity to engage in
mediation. We found evidence of this
assumption during visits to EEOC
field offices for our ongoing research
on the ADA Title I enforcement
process: several EEOC staff reported
that they do not refer individuals with
psychiatric disabilities to mediation
because “they become too emotional.”

We have been studying the Title I
enforcement process since 1995. Pre-

viously, we presented findings about
the regular administrative charge
process and its consequences for Title
I complainants with psychiatric and
other disabilities (16–25). In this
study we compared ADA claimants
who had psychiatric disabilities with
claimants who had other types of dis-
abilities regarding the extent to which
the EEOC offered them the opportu-
nity to participate in mediation, the
extent to which employers agree to
mediate with claimants, and the ex-
tent to which claimants benefit from
participating in the mediation program.

Methods
The data
The EEOC’s charge data system
records all offers to claimants and
employers to participate in media-
tion, all responses to offers, and all
mediation outcomes. After receiving
approval from the University of
North Carolina at Chapel Hill Med-
ical School’s institutional review
board, we obtained data under the
Freedom of Information Act on all
Title I charges that were referred to
and closed by the EEOC’s mediation
program between January 1, 1999,
and September 30, 2000.

The population
Title I provides protection for persons
with physical and mental impair-
ments. It also covers substance abuse
impairments, although individuals
currently engaging in the use of ille-
gal drugs are not covered. Also, em-
ployers may prohibit the use of alco-
hol at the workplace and require that
employees not be under the influence
of alcohol in the workplace.

For the purposes of this study, and
in line with the accepted classification
of substance-related disorders as a
psychiatric condition (26), we grouped
disabilities into substance use disor-
ders and other psychiatric disorders
and compared them with all other im-
pairments. In the EEOC charge
process, people with “nonvisible” im-
pairments associated with substance
use or other psychiatric disorders
self-report their impairment or diag-
nosis. The EEOC’s charge data sys-
tem contains five psychiatric disabili-
ty designations: anxiety disorder, de-
pression, manic-depressive disorder,
schizophrenia, and “other emotional
impairments.” It contains two sub-
stance abuse designations: alcohol
abuse and chemical abuse.

The data set used for the analysis
included data on the 23,759 ADA
charges filed with the EEOC from
January 1, 1999, through June 30,
2000, and closed as of September 30,
2000. Of these, 758 involved anxiety
disorders, 1,825 involved depression,
510 involved manic-depressive disor-
der, 123 involved schizophrenia, 673
involved “other emotional impair-
ments,” 285 involved alcohol abuse,
128 involved chemical abuse, and
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20,075 involved other disability desig-
nations. The total number of impair-
ments adds up to more than the total
number of charges in our data set be-
cause some charges involved individ-
uals who reported more than one
type of disability.

Analysis
We report simple percentages of me-
diation rates. Chi square tests of inde-
pendence were conducted for com-
parisons between types of psychiatric
disabilities and types of substance
abuse. Chi square tests were also used
to assess for differences between the
three larger categories: psychiatric
cases, substance abuse cases, and
nonpsychiatric, non–substance abuse
cases. In addition to using significance
tests, we also examined the magnitude
of the differences and the extent to
which these differences were mean-
ingful or problematic.

Results
Claimant referrals
The EEOC initially assigns each case
a priority designation—high priority,
medium priority, or low priority—on
the basis of an intake interview (25).
The mediation program is designed
to focus on medium-priority cases,

which initially appear to be neither
groundless nor of sufficient potential
to be selected for litigation by the
EEOC. In general, complainants in
medium-priority cases are asked
whether they are willing to partici-
pate in mediation; if so, employers
are asked to participate as well (3).

As Table 1 shows, 72.1 percent of
medium-priority cases were referred
to mediation, compared with 31.8
percent of high-priority cases and
11.2 percent of low-priority cases

Within each level of prioritization,
approximately equal proportions of
psychiatric, substance abuse, and oth-
er types of cases were referred to me-
diation. When cases were combined
across prioritization levels, the
claimants with psychiatric, non–sub-
stance use disorders had slightly but
significantly lower mediation referral
rates than cases involving other disor-
ders (49.6 percent compared with
51.5 percent; χ2=4.41, df=1, p<.036).
Only 9.5 percent of high-priority cas-
es involving schizophrenia were re-
ferred for mediation, compared with
32.7 percent of other high-priority
psychiatric cases (χ2=5.22, df=1,
p<.022). The mediation referral rates
for low-priority psychiatric cases in-
volving “other” psychiatric or emo-

tional impairments were significantly
lower than those for all other low-pri-
ority psychiatric cases (7.3 percent
compared with 13.6 percent; χ2=5.10,
df=1, p<.024). Overall, the mediation
referral rates for claimants who had
schizophrenia were lower than the
rates for claimants with all other psy-
chiatric, non–substance use disorders
(41.5 percent compared with 50.2
percent; χ2=4.72, df=1, p<.03).

Referral acceptances
Table 2 shows that for all types of dis-
ability cases, only 38.9 percent of em-
ployers agreed to participate in medi-
ation, compared with 89.5 percent of
complainants. Consequently, only
26.9 percent of mediation referrals
resulted in scheduled mediations.

We found no significant differences
by type of disability in the proportion
of complainants who agreed to accept
mediation. However, employers were
significantly less willing to participate
in mediation when the complainant
had a psychiatric disability rather
than some other type of disability, ex-
cluding substance abuse (34.8 per-
cent compared with 39.3 percent;
χ2=9.00, df=1, p<.003). A similar but
stronger pattern was found in em-
ployers’ willingness to mediate in cas-

Mental disorder 522 169 32.4 1,978 1,391 70.3 834 100 12 3,364 1,669 49.6∗

Anxiety 121 40 33.1 447 329 73.6 183 26 14.2 758 396 52.2
Depression 278 99 35.6 1,093 773 70.7 436 60 13.8 1,825 936 51.3
Manic-depression 99 28 28.3 297 215 72.4 113 15 13.3 510 258 50.6
Schizophrenia 21 2 9.5∗ 69 46 66.7 33 3 9.1 123 51 41.5∗

Other disorders 98 28 28.6 376 254 67.6 191 14 7.3∗ 673 299 44.4∗∗∗

Substance use disorder 43 13 30.2 244 178 73 97 13 13.4 386 204 52.8
Alcohol 28 9 32.1 187 140 74.9 69 11 15.9 285 160 56.1
Drug 18 5 27.8 73 50 68.5 36 2 5.6 128 57 44.5

Other disabilities 3,968 1,258 31.7 11,873 8,596 72.4 3,994 439 11 20,075 10,339 51.5
All cases 4,528 1,440 31.8 14,050 10,130 72.1 4,909 550 11.2 23,759 12,165 51.2

Disability categorya
N N N N N N N N% % % %

TTaabbllee  11

High-, medium-, and low-priority ADA disability cases filed with the EEOC between January 1, 1999, and June 30, 2000,
and closed as of September 30, 2000, that were referred to mediation, by type of disability

High priority Medium priority All casesbLow priority

Referred to
mediation

Referred to
mediation

Referred to
mediation

Referred to
mediation

a Subtotals may not add to total because some claimants had multiple disabilities.
b Subtotals may not add across to total because some cases had missing data on categorization

∗ p<.05
∗∗∗ p<.001
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es involving substance abuse (24.9
percent compared with 39.3 percent
for persons with other types of dis-
ability; χ2=13.83, df=1, p<.001). Em-
ployers were least willing to partici-
pate in mediation involving com-
plainants with schizophrenia (16.7
percent). Largely as a result of em-
ployers’ being less willing to mediate
when the complainant had a psychi-
atric disorder, a lower proportion of
referred cases involving psychiatric
impairments resulted in scheduled
mediations (24.2 percent compared
with 27.5 percent; χ2=7.41, df=1,
p<.006). The same was true for cases
involving substance abuse (19.1 per-
cent compared with 27.5 percent;
χ2=6.42, df= 1, p<.011).

Overall mediation outcomes
Mediated charges that do not result
in settlement are termed “mediation
failures” and are returned to the
EEOC’s regular pool of charges for
investigation. Table 3 summarizes the
outcomes of the mediations that were
held. Between January 1, 1999, and
June 30, 2000, a total of 3,277 Title I
cases underwent mediation. Of these,
62.2 percent (N=2,039) were settled,
and 37.8 percent (N=1,238) were not
settled. Although the number of sub-
stance abuse cases was small (N=34),
the rate of settlement was high (87.2
percent)—significantly higher than
cases involving other disabilities
(X2=10.45, df=1, p<.001). No significant
differences in settlement rates were
found among cases involving specific
types of psychiatric impairment.

Benefits
The EEOC’s charge data system
tracks two types of monetary benefits.
Employers provide “actual” monetary
benefits through back pay, remedial
relief, compensatory damages, or
punitive damages. “Projected” mone-
tary benefits are remedies to be pro-
vided by employers during a one-year
period through hiring, promotion, re-
instatements, or other such actions
that would bring monetary returns.
Complainants can also receive non-
monetary benefits, such as a reason-
able accommodation, a positive job
reference, or union membership.

Table 4 shows the actual and pro-
jected monetary benefits as well as

the nonmonetary benefits resulting
from mediated settlements. Slightly
more than three-quarters (77.9 per-
cent) of the mediated settlements for
persons with psychiatric, non–sub-
stance use disorders resulted in actu-
al monetary benefits. When an em-
ployer agreed to mediate with com-
plainants with psychiatric disabilities,
both the median actual benefits and
the projected monetary benefits these
complainants received were slightly
higher than those received by com-
plainants with other disabilities (ex-
cluding substance use disorders).
When an employer agreed to mediate
with complainants with substance use
disorders, the median actual mone-
tary benefit received was lower than
for complainants with other disabili-
ties, even though the median project-
ed monetary benefit was higher. As
noted, however, very few employers
were willing to mediate with individu-
als with substance abuse impairments.

Table 4 also shows that the amount
of monetary benefits received by
claimants varied by psychiatric dis-
ability. Among mediations resulting in
actual monetary benefits for com-
plainants with psychiatric disabilities,
the median ranged from $575 for in-

dividuals with schizophrenia to
$6,735 for individuals with anxiety
disorders. Among mediations result-
ing in projected monetary benefits for
complainants with psychiatric disabil-
ities, the median ranged from $1 for
one individual with schizophrenia to
$35,000 for seven individuals with
manic-depression.

The amount of actual monetary
benefits received by claimants also
varied by the type of substance use
disorder. The median actual benefit
was $3,450 for individuals with drug
use disorders and $5,000 for individu-
als with alcohol disorders. In contrast,
the median projected monetary ben-
efits were similar for claimants with
either type of substance use disor-
der—$44,000 for the four individuals
with drug use disorders and $43,000
for the three individuals with alcohol
disorders.

We also examined the number and
percentage of mediations that result-
ed in new jobs and reinstatements. As
Table 4 shows, 4.5 percent (N=18) of
mediated cases involving com-
plainants with psychiatric disabilities
resulted in new jobs or reinstate-
ments; this figure was 7.7 percent
(N=3) for individuals with substance
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TTaabbllee  22

Claimant Employer Mediation
Disability agreed agreed was held
category
(Number of cases filed)  N % N % N %

Mental disorder (N=3,364) 2,977 88.5 1,170 34.8∗∗ 814 24.2∗∗

Anxiety (N=758) 657 86.7 269 35.5 182 24.0
Depression (N=1,825) 1,602 87.8 628 34.4 438 24.0
Manic-depression (N=510) 461 90.3 171 33.5 124 24.4
Schizophrenia (N=123) 119 97.1 21 16.7∗ 15 11.8∗

Other disorders (N=673) 614 91.3 252 37.4 184 27.4
Substance use disorder (N=386) 357 92.5 96 24.9∗∗∗ 74 19.1∗

Alcohol (N=285) 267 93.5 72 25.4 57 20.0
Drug (N=128) 117 91.2 33 25.5 25 19.3

Other disabilities (N=20,075) 17,987 89.6 7,889 39.3 5,521 27.5
All cases (N=23,759) 21,264 89.5 9,147 38.5 6,391 26.9

    ∗ p<.05
  ∗∗ p<.01
∗∗∗ p<.001

Agreement to participate in mediation by charging party and employer in 
ADA disability cases filed with the EEOC between January 1, 1999, and June 
30, 2000, and closed as of September 30, 2000, and referred to mediation, by 
type of disability
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use disorders and 5 percent (N=142)
for individuals with other impair-
ments. The number of mediated set-
tlements resulting in new hires or re-
instatements was too small to deter-
mine whether the type of disability
was significantly associated with this
outcome.

As noted, settlements may also re-
sult in nonmonetary benefits for com-
plainants. Among the mediated set-
tlements for claimants with psychi-
atric disorders, 52.5 percent resulted
in nonmonetary benefits, 16.3 per-
cent resulted in only nonmonetary
benefits, and 36.2 percent resulted in
both monetary and nonmonetary
benefits. The number of mediated
settlements resulting in only non-
monetary benefits was too small to
determine whether the type of dis-
ability was significantly associated
with this outcome.

Discussion and conclusions
Previous studies and our own prelim-
inary interviews at EEOC offices sug-
gested that individuals with psychi-
atric disabilities might be excluded
from mediation because of stereotyp-
ical assumptions about their inability
to engage meaningfully in mediation.
The data show that claimants with a
psychiatric disability were less likely
to be offered the opportunity to par-
ticipate in mediation. Although this
finding was statistically significant

given the large sample the magnitude
of the difference—about 2 percent—
was not remarkable, being only about
4 percent lower than mediation offers
for other ADA claimants. Individuals
with schizophrenia were less likely to
be referred to mediation than persons
with other psychiatric or nonpsychi-
atric disabilities.

Employers were significantly less
willing to mediate with people who
had psychiatric or substance use dis-
abilities than with people who had
other disabilities. Because employers
were less willing, the rate of media-
tions actually held for psychiatric and
substance abuse cases was significant-
ly lower. When mediations were held
for claimants with psychiatric disor-
ders, the rate of settlement was 60.8
percent. Thus any difference in the
opportunity to participate in media-
tion would generate differences in
benefit rates.

In other words, although the medi-
ation program has helped increase
the overall benefit rate for Title I cas-
es, the gap in benefit rates between
cases involving psychiatric disabilities
and those involving nonpsychiatric,
non–substance use disabilities has
grown since mediation was fully im-
plemented. In 1997–1998, the two-
year period before the expansion of
the EEOC’s mediation program, the
benefits gap between psychiatric cas-
es and nonpsychiatric, non–substance

abuse cases was about 2 percent (10.5
percent versus 8.6 percent). During
the 18-month study period this gap
doubled; the benefit rate of psychi-
atric cases rose half as quickly—to
12.7 percent—as the benefit rate for
nonpsychiatric, non–substance abuse
cases of 16.6 percent.

A somewhat surprising finding was
that once employers agreed to partic-
ipate in mediation with claimants
with psychiatric disabilities, these
claimants’ chances of receiving a set-
tlement were similar to those of other
claimants. Furthermore, cases involv-
ing substance abuse were much more
likely than either psychiatric cases or
nonpsychiatric, non–substance abuse
cases to be settled during mediation.
Many commentators have noted that
power imbalances between disputing
parties in mediation can affect
whether settlements are reached
(9,13–15), and individuals with men-
tal illness are unlikely to be in a posi-
tion of power relative to their em-
ployers. Nevertheless, for most peo-
ple with psychiatric disabilities who
participate in mediation, this method
of dispute resolution seems to offer at
least as much help in obtaining a set-
tlement as it does for those with oth-
er kinds of disabilities.

Differences were noted in direct
monetary benefits paid to people with
specific kinds of psychiatric disabili-
ties and those with nonpsychiatric,
non–substance use disabilities. Indi-
viduals with anxiety disorder or de-
pression received considerably higher
direct monetary benefits than indi-
viduals with nonpsychiatric, non–sub-
stance use disabilities. Those with
schizophrenia or manic depression
received substantially lower direct
monetary benefits. Individuals with
drug disorders also received substan-
tially lower actual monetary benefits
than other individuals.

It is also important to note that
while the EEOC’s mediation program
was intended to target cases catego-
rized as medium-priority (and these
cases accounted for nearly 84 percent
of all mediation referrals), many high-
priority cases and some low-priority
cases were referred to mediation. A
major goal of the EEOC’s mediation
program has been to help parties re-
solve their workplace disputes infor-

TTaabbllee  33

Number of
Disability mediations
category held  N % N %

Mental disorder 403 158 245 60.8
Anxiety 95 36 59 62.1
Depression 225 91 134 59.6
Manic-depression 63 25 38 60.3
Schizophrenia 6 2 4 66.7
Other disorders 82 32 50 61.0

Substance use disorder 39 5 34 87.2∗∗∗

 Alcohol 32 5 27 84.4
 Drug 11 0 11 100.0

Other disabilities 2,840 1,075 1,765 62.1
All cases 3,277 1,238 2,039 62.2
∗∗∗p<.001

Outcomes of mediations held for ADA disability cases filed with the EEOC 
between January 1, 1999, and June 30, 2000, and closed as of September 30, 
2000, by type of disability

Not settled Settled
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mally; our findings suggest that the
EEOC has gone a long way toward
achieving that goal.

The findings of an EEOC-contract-
ed assessment of its mediation pro-
gram also were extremely positive (3).
They show that individuals are gener-
ally satisfied with the program. Those
findings, together with the findings
presented here, indicate that the
EEOC’s mediation program has been
a remarkably effective development
and has the potential to provide
meaningful case resolution services to
thousands more EEOC claimants.

However, these positive results are
tempered by research showing that
employers view people with psychi-
atric disabilities with more distrust
than people with other disabilities
(27,28). Thus it is not surprising that
employers seem to be less willing to
mediate with people with psychiatric
disabilities than with people with oth-
er types of disabilities. It is also not
surprising that at least some EEOC
investigators seem to share employ-
ers’ feelings: EEOC employees are

not exempt from the attitudes and
misconceptions of the rest of society.

Clearly, however, an agency with
the mission of the EEOC—to eradi-
cate workplace discrimination based
on race, gender, age, ethnicity, reli-
gion, and disability—needs to educate
employers and its own employees
about the capabilities of people with
psychiatric disabilities. Many people
with psychiatric disabilities experi-
ence work-related limitations associ-
ated with their disability; some, un-
doubtedly, file Title I charges that are
frivolous. The evidence suggests,
however, that most individuals with
psychiatric disabilities who have em-
ployment discrimination complaints
can participate meaningfully in medi-
ation—especially if they have appro-
priate representation. Given a sup-
portive work environment, many per-
sons with psychiatric disabilities can
be highly productive employees. Inso-
far as mediation may help foster such
environments, it is a program that may
benefit employers just as much as
workers with psychiatric disabilities. �
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