
PSYCHIATRIC SERVICES © May 2001   Vol.  52   No.  5626

The Americans With Disabili-
ties Act (ADA) bars discrimi-
nation in the workplace on the

basis of disability (1). This statute is
particularly important for people with
mental disabilities, who often face
difficulties in finding and holding
jobs, partly because of stigma. Re-
search suggests that although mental
illness can lower productivity at work,
treatment may enhance productivity,
reducing the workplace costs associ-
ated with mental illness (2–4). Also, in
recent years considerable attention
has been given to providing work
skills to individuals with serious men-
tal illness; such individuals constitute
a group that has had great difficulty
finding meaningful employment (5–
8). Of particular interest is the suc-
cess of supported employment in en-

abling people with mental illness to
gain competitive employment (9).

Since the ADA became effective in
1992, the U.S. Supreme Court gen-
erally has been supportive of individ-
uals pursuing ADA claims—for ex-
ample, ruling that inappropriate psy-
chiatric institutionalization may con-
stitute illegal discrimination in viola-
tion of the statute (10). However, in
its 1999 term, the court issued three
decisions that fundamentally altered
the determination of disability in em-
ployment cases under the ADA.
Since the court’s decisions, it has be-
come more difficult for an individual
to prove a disability under the ADA.
These decisions have significant im-
plications for individuals with mental
illness and for psychiatrists and other
mental health professionals who per-

form assessments under the ADA
and who work with people with men-
tal illness who have work-related
problems. In this article we discuss
this change in the definition of dis-
ability and its implications.

ADA definition of disability
According to the ADA definition, an
individual has a disability if he or she
has a physical or mental impairment
that substantially limits one or more
major life activities, has a record of
such impairment, or is perceived as
having such impairment (11). “Im-
pairment” is defined broadly in the
regulations that implement the
ADA. A mental impairment includes
“any mental or psychological disor-
der, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities” (12). 

However, an impairment is not
considered to be a disability unless it
“substantially limits” a “major life ac-
tivity.” The Equal Employment Op-
portunity Commission’s regulations
suggest that a person is substantially
limited if he or she is unable to per-
form a major life activity in the same
manner as an average person can.
The regulations suggest that, when
evaluating whether an impairment is
substantially limiting, the decision
maker should consider the nature and
severity of the impairment, the dura-
tion or expected duration of the im-
pairment, and the permanent or long-
term impact of the impairment (13). 

The regulations that implement the
ADA define major life activities as
“functions such as caring for oneself,
performing manual tasks, walking,
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seeing, hearing, speaking, breathing,
learning, and working” (14). As noted
below, courts have also ruled that sex-
ual reproduction, thinking, and inter-
acting with others constitute major
life activities.

A person who meets these criteria
must also be a “qualified individ-
ual”—that is, he or she must meet the
minimum qualifications for the job
and be able to perform the “essential
functions” of the job with or without
reasonable accommodation (15). 

The intent of the ADA is to create a
statutory framework for enabling
people with disabilities to obtain
work. Therefore whether a person
has a disability is a core threshold is-
sue of obvious importance. In this de-
termination of disability, a critical
question is whether disability is meas-
ured in its corrected or uncorrected
state. For example, if an individual is
diagnosed as having schizophrenia,
should the assessment of disability
consider the potential effects of med-
ication on the person’s ability to per-
form major life activities, or not? The
Equal Employment Opportunity
Commission determined that disabil-
ity would be assessed “without regard
to mitigating measures such as medi-
cines, or assistive or prosthetic de-
vices” (16). This determination was
based on the assumption that Con -
gress intended to create a broad gate
into the ADA’s coverage to effectuate
the congressional intent of enabling
people with disabilities to find gainful
employment. Most courts concurred
with this interpretation. As a result,
the initial finding of disability could
be made with comparative ease in
many cases (17).

However, in its 1999 term the U.S.
Supreme Court ruled in the case of
Sutton v. United Airlines that an indi-
vidual’s disability is to be assessed in
its corrected state (18). The court re-
jected the ADA claims of two sisters
with severe myopia who had applied
for positions as commercial airline
pilots. Because of the myopia, the sis-
ters did not meet the airline’s re-
quirement of a specified level of un-
corrected vision. They argued that
myopia in its uncorrected state is a
disability and that the airline was
obliged to provide “reasonable ac-
commodation” that might permit

them to be granted the jobs for which
they had applied. However, the court
found that consideration of whether
those vision problems constituted a
disability had to occur after the sis-
ters had taken corrective measures—
in this case, wearing eyeglasses. Once
corrective measures had been adopt-
ed, these women were no longer con-
sidered to be disabled under the
ADA, because the substantial limita-
tion on the major life activity of see-
ing had been removed. 

Because the airline’s standards re -
quired that applicants’ vision meet
certain standards without the use of
eyeglasses, the sisters did not meet
the qualifications for the job. The

court also rejected claims that the sis-
ters’ vision problems substantially
limited the major life activity of work,
because the sisters qualified for other
types of jobs, and a failure to qualify
for a particular job was not consid-
ered to be substantially limiting. The
court reached similar conclusions in
cases involving hypertension correct-
ed by medication (19) and vision im-
pairment corrected by adjustments
made by the impaired individual (20).

The court conceded that some
types of corrective measures could
themselves be disabling, noting spe-
cifically that antipsychotic medication
could cause “neuroleptic malignant
syndrome and painful seizures” and

that drugs for Parkinson’s disease and
for epilepsy could have disabling ad-
verse effects. In other words, correc-
tive measures might result in adverse
effects that would constitute a disabil-
ity under the ADA. A dissenting opin-
ion took the majority to task for what
it considered to be an unduly mean-
spirited reading of the statute.

Cases after Sutton
Even before the Supreme Court’s rul-
ings, people with mental illnesses of-
ten fared less well than people with
physical disabilities in pursuing em-
ployment claims under the ADA
(21,22). Since Sutton, the courts have
been much more searching in their
assessment of disability under the
ADA, even for conditions that most
laypersons probably would character-
ize as disabilities. There have been
two major changes in judicial analysis
of ADA employment claims. First,
the courts now examine the effect of
corrective measures on the impair-
ment. Second, the focus now rests
squarely on whether the impairment,
in its corrected state, substantially
limits a major life activity. In cases in
which such limitation might have
been presumed under a legal rule
that considered disability in its uncor-
rected state, the courts now conduct a
more focused inquiry into the specif-
ic ways in which an individual impair-
ment limits major life activities. This
approach appears to have increased
the burden on people with disabili-
ties, including mental illness, to meet
statutory requirements.

For example, a federal court of ap-
peals recently ruled that a police offi-
cer with severe depression did not
have a disability for the purposes of
the ADA (23). The plaintiff, who was
taking fluoxetine, argued that his ill-
ness substantially limited his ability to
work by making him more irritable,
less able to concentrate, and more
prone to fatigue than the average po-
lice officer. The court of appeals, up-
holding a jury verdict against the
plaintiff, found that his impairment
did not substantially limit him, noting
his good performance record over his
20 years as a police officer and his ac-
knowledgment that fluoxetine con-
trolled his symptoms so that he could
perform his job duties adequately.
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Therefore he was not considered to
have a disability under the ADA. 

In another case involving major de-
pression, Wal-Mart won summary
judgment against an employee who
claimed that she had lost her job be-
cause of her mental illness. A federal
court of appeals upheld the award,
ruling that the plaintiff, who had visit-
ed a psychotherapist and was taking
fluoxetine, did not have a disability
for the purposes of the ADA (24).
The court rejected the plaintiff’s
claims that her depression substan-
tially limited the major life activities
of sleeping and thinking. 

In another case in which an em-
ployee suffered from major depres-
sion, a court of appeals upheld sum-
mary judgment for the employer, rul-
ing that the employee had difficulty at
work only when working for a partic-
ular supervisor and that her depres-
sion therefore did not substantially
limit her ability to work. The employ-
ee had asserted that her depression
resulted from stress at work, but the
court found that conflicts with a par-
ticular supervisor did not qualify the
employee for protection under the
ADA (25). 

The three cases described here
stand in contrast with pre-Sutton cas-
es, in which courts found more rou -
tinely that depression was a disability
for the purposes of the ADA because,
as one court said, “depression is a
misleadingly mild term for an extraor-
dinarily debilitating illness” (26).

Other federal courts of appeals
have ruled that plaintiffs should at
least receive factual hearings on the
question of disability. For example,
one court ruled that a plaintiff who
suffered from panic disorder and
anxiety attacks could attempt to
prove that those impairments sub-
stantially limited the major life activ-
ities of sexual relations, interacting
with others, and sleeping. The plain-
tiff claimed substantial limitations
despite medication, producing evi-
dence that the medication impeded
his ability to engage in sexual rela-
tions and significantly disrupted his
sleep patterns, causing drowsiness
while he was at work (27). 

A federal district court reached a
similar decision in a recent case in
which the plaintiff argued that her

bipolar disorder substantially limited
the major life activities of interacting
with others and sleeping (28). Courts
have also split on the issue of
whether epilepsy is a disability under
the ADA. In making this determina-
tion, courts examined whether the
person’s epilepsy substantially limit-
ed major life activities despite the
use of medications and other treat-
ments (29,30).

Since Sutton, at least one court has
endorsed the notion that medication
taken to control the symptoms of
mental illness can have adverse ef-
fects that are themselves disabling ac-

cording to the definition in the
statute. The plaintiff, a secretary to a
school principal for 20 years, suffered
from bipolar disorder that first mani-
fested itself around the time a new
principal was assigned. The plaintiff
was hospitalized, and lithium was pre -
scribed. After she returned to work,
the secretary had several work-relat-
ed difficulties and began receiving
disciplinary notices. She was eventu-
ally discharged despite an excellent
work record before these events. 

The secretary brought an ADA
claim, asserting that she had a disabil-
ity and that the school system had not
appropriately responded to her re -

quests for reasonable accommoda-
tion. A federal court of appeals re-
versed a grant of summary judgment
to the defendant, permitting the case
to go to trial (31). The court found
that the plaintiff’s bipolar disorder
substantially limited the major life ac-
tivity of thinking. The chronic nature
of the disorder played a role in the
court’s decision, as did the severity
and duration of the illness. The court
also characterized lithium’s adverse
effects as disabling, quoting from the
Physicians’ Desk Reference to sub-
stantiate its conclusion. The court
noted the plaintiff’s claims that she
had suffered nausea, impaired con-
centration, and memory problems
that had substantially limited her
thinking (32). The court also found it
significant that the plaintiff, even
while she was medicated, had in-
curred substantial out-of-pocket costs
for treatment with a therapist—this
was seen as substantiating the claim
of a serious illness. 

Another question that has emerged
since Sutton is whether a person with
an impairment must take corrective
measures. In a case involving asthma,
a federal court ruled that a person
who refused to take medication that
would control her symptoms could
not bring a claim under the ADA
(33). The court ruled that because
asthma was correctable with medica-
tion and because the plaintiff volun-
tarily refused to take the medication,
the asthma did not substantially limit
any major life activity. This case may
have implications for people with
mental illnesses, as noted below.

Discussion
The level of disability that a person
with mental illness must experience
before he or she qualifies as being
disabled under a federal statute has
been a subject of long debate. Begin-
ning in the 1980s, the federal govern-
ment insisted on increasingly more
serious levels of disability before a
person would qualify for Social Secu-
rity Disability Insurance (34,35). How-
ever, the underlying policies of the
Social Security laws and the ADA ap-
pear to support a more lenient stan-
dard for assessing disability under the
ADA, because the stated purpose of
the ADA is to enable even people
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with severe mental disabilities to
work, whereas people who are so dis-
abled that they cannot work are con -
sidered to be entitled to disability
benefits (36). 

In addition, disability was defined
broadly under the ADA in part to give
life to the principle of reasonable ac-
commodation; if the person does not
meet the threshold definition of dis-
ability, the opportunity to discuss rea-
sonable accommodation never arises.
To impose an equally severe standard
for assessing disability under the
ADA and Social Security laws would
undercut the legislative philosophy
behind the ADA. 

Several other conclusions can be
drawn from Sutton and its progeny.
First, it may no longer be assumed
that certain conditions automatically
qualify as disabilities. Rather, the em-
ployee must show that a disability ex-
ists even when corrective measures—
for example, medication—have been
adopted. Employees who formerly
would have been found to have a dis-
ability under the ADA now might not
meet the statutory definition, which
could reduce the effectiveness of the
ADA as a vehicle for providing em-
ployment for people with disabilities.

Second, an employee may have to
emphasize the negative impact of an
impairment to meet the statutory
threshold for having a disability. This
requirement could cause the employ-
ee to reveal information that he or she
would rather have kept private. In the
context of mental health treatment,
the presence or absence of confiden-
tiality protections may affect a person’s
willingness to seek treatment (37). It is
possible that an individual who must
balance privacy concerns with the dis-
closure necessary to prove disability in
an employment setting would decide
to forgo employment opportunities to
protect his or her privacy. 

Third, the ruling that the ADA does
not protect an individual who forgoes
corrective treatment for scientifically
unsound reasons has potentially seri-
ous consequences for people with
mental illness. Individuals with men-
tal illness often fail to adhere com-
pletely to prescribed medication reg-
imens (38) for many reasons, includ-
ing the subjective experience of ad-
verse effects (39,40). Although newer

medications are associated with fewer
noxious side effects, they do some-
times carry significant risks, and the
cost may impede access to these med-
ications (41,42). In the past, adverse
effects were often so serious, and in-
dividual autonomy was considered so
important, that people in state cus-
tody have had a constitutional right to
refuse medication. Were a court to
rule that an individual with mental ill-
ness must take prescribed medica-
tions in order to pursue an ADA
claim, the individual would be placed
in the unfortunate position of having
to choose between his or her ADA
claim—and taking medication that is
unwanted, perhaps for a variety of
reasons—and forgoing other legal
rights to autonomy. 

Fourth, these cases have implica-
tions for psychiatrists and other men-
tal health professionals who provide
evidence in ADA cases or advise indi-
viduals in treatment about employ-
ment-based issues. The finding that
an individual has an impairment for
the purposes of the ADA is compara-
tively simple; in many cases, a diagno-
sis will suffice. However, whether that
impairment, in its corrected state,
substantially limits a major life activi-
ty—thereby qualifying the person for
protection under the ADA—is more
complex. As we have noted, major life
activities include activities listed by
the Equal Employment Opportunity
Commission in its regulations—for
example, walking and eating—as well
as activities named by the courts—
sexual reproduction, interaction with
others, and thinking. These activities
are not immutable. 

For example, the Sutton majority
questioned, without making a deci-
sion, whether working is a major life
activity, and several justices dissented
from another court ruling that repro-
duction is a major life activity (43).
Mental health professionals must be
clear about which major life activities
are affected by the impairment and, if
they are affected, how. Whether the
impairment substantially limits the
major life activity is affected by a vari-
ety of factors, including the severity,
duration, and long-term impact of the
impairment. For example, courts
have ruled that short-term situational
depression is not a disability for the

purposes of the ADA because it does
not have a long-term effect on a ma-
jor life activity (44,45). Therefore the
mental health professional must de-
termine with some specificity the na-
ture of the limitation the individual is
experiencing.

Psychiatrists and other mental
health professionals who are consid-
ering the status of individuals in the
post-Sutton era can also play a role in
broadening the inquiry into the effect
of efforts to correct a disability. Med-
ication should be an important but
not exclusive focus of examinations of
mental disability in its corrected state.
As at least one post-Sutton case (31)
suggests, the limits of medication in
controlling symptoms and the effects
of the medications themselves may be
important determinants in the assess-
ment of a disability under the ADA.
Certainly psychiatrists can play a key
role in advising decision makers
about the corrective effect as well as
any disabling effects of medication.
However, medication alone, even
when successfully controlling symp-
toms, might not correct the underly-
ing mental disability. 

For example, an individual might
still experience significant and dis-
abling stress in some situations—for
example, in a work environment—
that could substantially limit major
life activities. If the correction of
mental illness is reduced simply to
the effects of medication, an individ-
ual could be considered to be no
longer disabled—because symptoms
are controlled—and therefore not be
protected by the ADA, even when
that individual is still in a tenuous sit-
uation in terms of long-term recovery.
A mental health professional can play
an important role in explaining such
issues in employment disputes that
fall within the scope of the ADA. 

Finally, psychiatrists may be partic-
ularly helpful in explaining that there
are many reasons that individuals do
not always take their prescribed psy-
chotropic medications, including sub-
jective reasons that may lack scientif-
ic validity.

Conclusions
The U.S. Supreme Court has altered
significantly the assessment of dis-
ability under the ADA. Although in

PSYCHIATRIC SERVICES © May 2001   Vol.  52   No.  5 629



PSYCHIATRIC SERVICES © May 2001   Vol.  52   No.  5630

Sutton the court was presented with a
claim of disability for a condition—
myopia—for which many people
might not be sympathetic, the court’s
ruling also applies to serious condi-
tions and increases the burden on the
individual who is seeking the ADA’s
protection. Even the most serious
mental illness might not be presumed
to be a disability under the ADA. In-
stead, the individual must demon -
strate specifically how the illness in its
corrected state substantially limits
major life activities. Psychiatrists or
other mental health professionals
providing assessments under the
ADA or treatment to mentally ill indi-
viduals with work-related problems
must be cognizant of these changes
and their consequences. Such profes-
sionals can also provide critical infor-
mation to decision makers about
mental illness and its treatment in the
context of the ADA. ©

References

1. 42 USC 12112(a)

2. Suslow T, Schonauer K, Ohrmann P, et al:
Prediction of work performance by clinical
symptoms and cognitive skills in schizo-
phrenic outpatients. Journal of Nervous
and Mental Disease 188:116–118, 2000

3. Dewa CS, Lin E: Chronic physical illness,
psychiatric disorder, and disability in the
workplace. Social Science and Medicine
51:41–50, 2000

4. Zhang M, Rost KM, Fortney JC, et al:
Community study of depression treatment
and employment earnings. Psychiatric Ser-
vices 50:1209–1213, 1999

5. Sturm R, Gresenz CR, Pacula RL, et al: La-
bor force participation by persons with
mental illness. Psychiatric Services 50:
1407, 1999

6. Meisler N, McKay CD, Benasutti R: An
ACT program for co-occurring disorders.
Psychiatric Services 50:1604, 1999

7. Cook JA, Razzano L: Vocational rehabilita-
tion for persons with schizophrenia: recent
research and implications for practice.
Schizophrenia Bulletin 26:87–103, 2000

8. Torrey WC, Mueser KT, McHugo GH, et
al: Self-esteem as an outcome measure in
studies of vocational rehabilitation for
adults with severe mental illness. Psychi-
atric Services 51:229–233, 2000

9. Bond GP, Drake RE, Mueser KT, et al: An
update of supported employment for peo-
ple with severe mental illness. Psychiatric
Services 48:335–346, 1997

10. Olmstead v LC, 527 US 581 (1999)

11. 42 USC 12102(2)

12. 29 CFR 1630.2(h)(2)

13. 29 CFR 1630.2(j)(1) and (2)

14. 29 CFR 1630.2 (h)(2)(i)

15. 42 USC 12112(5)(A)

16. 29 CFR 1630 app at 347

17. McGarity LJ: Disabling corrections and
correctable disabilities: why side effects
might be the saving grace of Sutton. Yale
Law Journal 109:1161–1197, 2000

18. Sutton v United Airlines, 525 US 1063
(1999)

19. Murphy v United Parcel Service, 119 S Ct
2133 (1999)

20. Albertsons Inc v Kirkingburg, 119 S Ct
2162 (1999)

21. Moss K, Ullman M, Starrett BE, et al: Out-
comes of employment discrimination
charges filed under the Americans With
Disabilities Act. Psychiatric Services 50:
1028–1035, 1999

22. Stefan S: You’d have to be crazy to work
here: worker stress, the abusive workplace,
and Title I of the ADA. Loyola Law Review
31:795–845, 1998

23. Krocka v City of Chicago, 203 F 3d 507 (7th
Cir 2000)

24. Smoke v Wal-Mart Stores, 2000 US App
LEXIS 2478 (10th Cir 2000)

25. Schneiker v Fortis Insurance Company,
200 F 3d 1055 (7th Cir 2000)

26. Weiler v Household Finance Corporation,
1994 US Dist LEXIS 7825, ∗6 (ND, Ill
1994)

27. McAlindin v County of San Diego, 192 F
3d 1226 (9th Cir 1999)

28. Reed v Lepage Bakeries, 2000 US Dist
LEXIS 2454 (Dist Maine 2000)

29. Otting v JC Penney Company, 223 F 3d 704
(8th Cir 2000)

30. Popko v Pennsylvania State University, 84
F Supp 2d 589, Md, Pa, 2000

31. Taylor v Phoenixville School District, 184 F
3d 296 (3d Cir 1999)

32. 184 F 3d at 309

33. Tangires v The Johns Hopkins Hospital, 79
F Supp 587 (Dist Md 2000)

34. Noble JH: Policy reform dilemmas in pro-
moting employment of persons with severe
mental illnesses. Psychiatric Services 49:
775–781, 1998

35. Watkins KE, Wells KB, McLellan AT: Ter-
mination of social security benefits among
Los Angeles recipients disabled by sub-
stance abuse. Psychiatric Services 50:914–
918, 1999

36. Melton GB, Petrila J, Poythress NG, et al:
Psychological Evaluations for the Courts: A
Handbook for Mental Health Professionals
and Lawyers, 2nd ed. New York, Guilford,
1997

37. Confidentiality of mental health informa-
tion: ethical, legal, and policy issues, in
Mental Health: A Report of the Surgeon
General. Rockville, Md, US Department of
Health and Human Services, 1999

38. Corrigan PW, Liberman RP, Engel JD:
From noncompliance to collaboration in
the treatment of schizophrenia. Hospital
and Community Psychiatry 41:1203–1211,
1990

39. Awad AG, Hogan TP: Subjective responses
to neuroleptics and the quality of life: im-
plications for treatment outcome. Acta Psy-
chiatrica Scandinavica 89:27–32, 1994

40. Hansen TE, Casey DE, Hoffman WF:
Neuroleptic intolerance. Schizophrenia
Bulletin  23:567–582, 1997

41. Awad AG, Voruganti LNP: Quality of life
and new antipsychotics in schizophrenia:
are patients better off? International Jour-
nal of Social Psychiatry 45:268–275, 1999

42. Umbricht D, Kane JM: Medical complica-
tions of new antipsychotic drugs. Schizo-
phrenia Bulletin  22:475–483, 1996

43. Bragdon v Abbott, 524 US 624 (1998)

44. Oblas v American Home Assurance Com-
pany, 1999 US App LEXIS 23371 (2d Cir
1999)

45. Holihan v Lucky Stores Inc, 87 F 3d 362
(9th Cir 1996)

PostScript Picture
(53rd Insti. logo B&W)


